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CONFIDENTIAL 

DATE: SEPTEMBER 3, 2024 

TO: KELLY KONKRIGHT 

FROM: REBECCA DEAN 

RE: INVESTIGATION REPORT/COUNCILMEMBER JESSICA YAEGER COMPLAINT 

I. INTRODUCTION 

This report summarizes my investigation into, and conclusions regarding, City of 
Spokane Valley (“the City”) Councilmember Jessica Yaeger’s June 11, 2024, complaint (as 
clarified on August 1, 2024) that Councilmember Albert Merkel has failed to comply with the 
City’s Governance Manual Section H, the Councilmember Social Media Policy (“the Policy”).  
Yaeger also asserts that Merkel has failed to comply with Ch. 40.14 RCW and Ch. 42.56 RCW. 
(Exh. 1.) 

Specifically, Yaeger asserts that Merkel conducts City business on his personal 
Nextdoor account, which cannot be tracked on Page Freezer, the application the City uses to 
archive Councilmember social media posts and comments for public records retention.  

I conclude that some of Merkel’s posts on his personal Nextdoor account are more 
likely than not public records; therefore, documents that are potentially public records are not 
correctly retained.  I also conclude that (1) by refusing to search, segregate, and produce such 
posts at the City’s request; and by (2) submitting an affidavit that does not comply with his 
obligations under the Public Records Act, Merkel probably violated the Public Records Act 
and acted inconsistently with his duty as a Councilmember.  I also conclude that Merkel’s 
personal Nextdoor posts that “relate to the conduct of city government” or “the performance 
of his office” violate the Policy. 

II. DOCUMENTS 

I reviewed screenshots from Merkel’s Nextdoor account that Yaeger provided for 
review (“the screenshots”).  The screenshot file name indicates that the documents were 
captured between March 1, 2024, and July 18, 2024.1  I also briefly reviewed a June 12, 2024, 
Spokane Spokesman Review article reporting on Yaeger’s complaint.  In addition to the 
Governance Manual and my legal research, I reviewed the Association of Washington Cities 
“Guidelines for elected and appointed officials using social media” (December 19, 2017); the 
online Municipal Research and Services Center (“MRSC”) guidance for local governments on 
elected officials’ social media accounts and Public Records Act compliance; and, to a limited 

 
1 With some exceptions, the screenshots appear to have been captured within a few hours to a few days of the 
date field in the filename, although the precise date and time does not appear in the documents.  I cannot, 
however, assesses whether the screenshots have captured all Merkel’s postings, follower comments, or Merkel’s 
responses to follower comments during this time span.  Moreover, many of the posts have been edited. 
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degree, the Washington State Archivist’s Records Management Guidelines for Local 
Government Agencies of Washington State. 

A. BACKGROUND 

It appears based upon the screenshots that Merkel has regularly posted on Nextdoor 
about topics pertaining to the City and communicated with followers about City matters.  The 
content of the screenshots is repetitive, and the topics fall into several categories: (1) Merkel’s 
posted summaries of, and commentary about, City Council debates (including one public 
report about deliberations in executive session)2 (e.g., Exh. 2, 3 Exh. 3); (2) Merkel’s complaints 
about other Councilmembers, most often Mayor Pam Haley, Councilmember Rod Higgins, 
or Yaeger, their alleged “silencing” of Merkel in Council meetings, and other Councilmembers’ 
alleged failure to engage with City residents (as compared with Merkel’s assertions about his 
own level of engagement) (e.g., Exh. 4 passim); (3) Merkel’s complaints about, and commentary 
on, City investigations into Merkel’s behavior and Merkel’s formal complaint about Higgins’s 
calling a point of order during a Council debate (e.g., Exh. 4 p.6, Exh. 5); (4) Merkel’s opinions 
about, positions on, and the merit of issues before the Council4 (e.g., Exh. 2; Exh. 3 p.2-5; Exh. 
4 p.2-9, 13-16; Exh. 5 p.7-14); (5) Merkel’s promise to address some followers’ questions about 
a specific City issue, sometimes accompanied by a request that the follower send an email to 
his City email address (e.g., Exh. 6); and (6) Merkel’s decision to run for Washington State 
Senate and serve simultaneously on the Council and in the Senate, and related campaign 
matters (e.g., Exh. 3 p.5-7). 

Merkel additionally: (1) surveyed Nextdoor followers about the Sprague Avenue 
development project; It is apparent from his posts that Merkel reported on his Sprague Avenue 
survey at a Council meeting or meetings (Exh. 7); (2) according to his posts, solicited follower 
comments about Merkel’s budget proposal (Exh. 8); and (3) solicited follower comments 
about Merkel’s proposal for addressing issues associated with persons experiencing 
homelessness (Exh. 9). It also appears that Merkel solicited follower comments about his 
budget proposal and plan for addressing issues associated with the homeless with the intent 
that the comments would inform his presentations to the Council. 

Moreover, Merkel encourages his Nextdoor followers to attend Council meetings.  He 
also encouraged, and, apparently, led, a public recitation of the Pledge of Allegiance five 
minutes before a Council Meeting as a protest of a Council decision not to recite the Pledge 
of Allegiance before study sessions.  (See, e.g., Exh. 4 p.3.) 

 
2 I note, however, that in more recent screenshots, one of Merkel’s followers has been posting Council meeting 
summaries, apparently in lieu of Merkel’s summaries. 
3 Exhibit 2 is apparently a screenshot of Merkel’s February 29, 2024 Nextdoor posting captured by Haley. 
4 Common subjects of Merkel’s postings and Merkel’s responses to comments include, but are not limited to, 
(1) the Sprague Avenue construction project; (2) City police staffing and funding; (3) City policies and 
responses to persons experiencing homelessness; (4) the SCRAP program; (5) property development in the City 
and the Washington Growth Management Act; (6) the City’s Governance Manual; and (7) City spending 
priorities, including Merkel’s complaints about City staff salaries and assertions that the City intended to close 
its public pools. 
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B. ANALYSIS 

1. Legal Context and Applicable Standards 

Yaeger contends that Merkel has violated the Governance Manual Chapter 5, Council 
Conduct Standard and Enforcement.  Chapter 5, §§ A, B, and C, read together, require 
Councilmembers to abide by the Council Conduct Standards, including the City’s 
Councilmember Social Media Policy, which is attached as Appendix H to the Governance 
Manual, and “other applicable laws and/or regulations governing the conduct of 
Councilmembers in their capacity as elected officials.” 

As noted in the introduction, Yaeger alleges that Merkel has violated the City’s Social 
Media Policy, and, as included in “other applicable laws and/or regulations,” Ch. 40.14 RCW 
and Ch. 42.56 RCW.   

As a preliminary matter, I note that Merkel has mistakenly asserted on Nextdoor that 
(1) the City has no authority to investigate alleged violations of the Public Records Act; and 
(2) Yaeger has no standing to make an email complaint under the Public Records Act 
(Exh. 10).  My inference is that Merkel has confused (1) the City’s power to enforce its 
Councilmember conduct standards (including violations of applicable statutes and regulations) 
and Yaeger’s complaint, which is brought pursuant to the Governance Manual enforcement 
procedures; with (2) the statutory right of a person denied an opportunity to inspect or copy 
a public record to seek judicial review of the agency’s action, RCW 42.56.550.   

By way of context, the Public Records Act requires the City to make all “public 
records” available for public inspection and copying, unless the records fall with within 
specific, enumerated exemptions.  RCW 42.56.070(1).  The Washington Supreme Court has 
held that a public official’s posts on a personal social media platform can constitute “public 
records” subject to disclosure under the Public Records Act if the posts “relate to the conduct 
of government” and are “prepared within a public official’s . . . official capacity.”  West v. City 
of Puyallup, 410 P.3d 1197 (2018) (City Council member’s personal Facebook account posts 
were “merely informational” and were not public records because the Council member did 
not prepare them within the scope of her official capacity.) 

City employees and elected officials have a duty to search their files, devices or 
accounts, and to obtain, segregate, and produce posts on personal devices and, by extension, 
social media accounts that constitute “public records.”  If the elected official claims that the 
information in personal accounts are not public records, then the official must submit a 
declaration or affidavit “stating facts sufficient to support that claim.”  Puyallup; Nissen v. Pierce 
County, 183 Wn.2d 863, 357 P.3d 45 (2015) (plaintiff alleged sufficient facts to show that 
County prosecutor’s text messages on his personal phone were sent and received in the 
prosecutor’s official capacity; therefore, prosecutor must obtain, segregate, and produce the 
records to the County).  The affidavit or declaration must be made in good faith and contain 
reasonably detailed, nonconclusory facts that attest to the nature and extent of the official’s 
search.  Nissen, citing Neighborhood Alliance of Spokane County v. County of Spokane, 172 Wn.2d 7021, 
261 P.3d 119 (2011). 
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Merkel has categorically, and incorrectly, claimed that the Public Records Act is not 
applicable to personal accounts, but only to official accounts for legislative bodies that are 
used to post items for the Council as a whole, or to documents that are customarily stored by 
government, such as emails.  Merkel adds that, because he does not have legal power to speak 
for the Council as a whole, his postings cannot be public records.  (Id. p. 6-9.)  Merkel’s 
assertions are inconsistent with the Court’s decisions in Puyallup and Nissen. 

Violations of the Public Records Act may subject local municipalities to liability.  To 
guide municipalities like the City in fulfilling their legal obligations, organizations such as the 
MRSC and the Association of Washington Cities have published recommendations for cities 
and public officials to help them navigate the ambiguities and complexities of the Public 
Records Act applicability to officials’ personal social media accounts.  See, e.g., “Social Media 
Policy Questions for Local Governments to Answer” (April 12, 2023); “Elected Officials Guide – What’s 
Personal and What’s Public?” (Jan. 9, 2020) (mrsc.org) 

According to such guidelines, adopting a policy governing officials’ compliance is a 
critical step.  Merkel claims that the City’s sole purpose in adopting the Policy was to silence 
him (e.g., Exh. 3 p.2; Exh. 11).  In my assessment, however, the City’s adoption of the Policy 
is a prudent step applicable to all Councilmembers designed to promote the City’s adherence 
to Washington law. 

Moreover, the Policy closely adheres to recommendations by authoritative entities, 
such as MRSC.  In that regard, for example, the Policy (1) attempts to provide clear guidance 
for the use of City accounts and for keeping clear distinctions between City and personal 
accounts; (2) addresses open public meeting implications, such as the risk of serial 
communications between Councilmembers presented by posting on or liking other 
Councilmember accounts; and (3) addresses Public Records Act implications of personal 
social media accounts by prohibiting Councilmembers from writing posts on personal or 
campaign accounts that “relate to the conduct of city government or the performance of [the 
Councilmember’s] office”; and “discussing personal accounts in public meetings or 
documents.” 

Additionally, the Policy directly addresses the risk to the City created by failure to 
retain posts that may be found to be public records.  See RCW 40.14.060(1)(c) (“Official public 
records shall not be destroyed . . . unless the originals . . . have been copied or reproduced” 
using an approved, accurate, and durable process.)  Because some social media platforms, such 
as Nextdoor, may edit comments and postings that do not meet platform guidelines, this is a 
substantial risk.  In that regard, the Policy asks Councilmembers to create and maintain a 
Councilmember-specific social media account on an approved platform that can be associated 
with the City’s archiving platform to ensure that all content is archived for public records 
retention. 

2. Merkel’s Social Media Posts & the Public Records Act 

I conclude that some of Merkel’s posts on his personal Nextdoor account are more 
likely than not public records.  I also conclude that (1) by refusing to search, segregate, and 
produce such posts at the City’s request; and (2) by submitting an affidavit that does not 
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comply with his obligations under the Public Records Act, Merkel probably violated the Public 
Records Act and acted inconsistently with his duty as a Councilmember. 

a) Merkel’s Posts 

As the Court explained in Puyallup, a public record is a (1) writing, regardless of 
physical form or characteristics; (2) containing information relating to the conduct of 
government or the performance of any governmental or proprietary function; and (3) that is 
prepared, owned, used, or retained by the governmental agency. 

Puyallup requires a close factual analysis to assess if the posts on personal social media 
accounts are “public records.”  Applying the first two factors to Merkel’s posts: 

§ Merkel’s posts are “writings” within the meaning of the Public Records Act, which 
includes any means of recording any form of communication, including electronic 
means, and postings on social media accounts. 

§ Merkel’s posts contain information “relating to the conduct of government” or 
the “performance of any governmental function.”  Merkel’s posts are rife with 
direct references to City actions, processes, and functions.  These include, but are 
not limited to: proposals made to, and under consideration by the City Council; 
City Council deliberations and debates; the conduct of City Council meetings; the 
outcome of City Council meetings; the conduct and outcome of City investigations 
into Merkel’s behavior; Merkel’s formal complaint about Higgins’s calls for points 
of order during Council meetings; the City budget; City staff salaries; the City’s 
Governance Manual; and the process and conduct of City committee meetings. 

Puyallup dictates that the City can be deemed to have “prepared” Merkel’s social media 
posts if Merkel was acting within his official capacity as a City Council member.  This 
assessment turns on whether (1) Merkel’s position required the posts; the answer is “no”; 
(2) the City directed the posts; the answer is also “no”; or (3) the posts “furthered” the City’s 
interests; here, the answer is complicated. 

The case law does not provide a clear or easily applied answer.  In Puyallup, the Court 
concluded that certain posts did not constitute conducting public business because the City 
Council member (1) posted about issues that did not require a City Council decision; and 
(2) consisted of general information about Council agendas, City activities, and City business, 
but did not contain specific details about the Councilperson’s work as a City Councilmember, 
or regarding Council discussions, decisions, or other actions. 

Likewise, in West v. Clark County (No. 52843-6-II, Wa.Ct.App. Jan. 20, 2021) 
(unpublished), the Washington Court of Appeals held that a Councilmember’s statements 
(that the court analogized to a “megaphone”) on social media of personal opinions on various 
issues regarding Clark County’s governance, and solicitations of discussion and commentary 
from followers, did not constitute conducting public business because the posts did not 
contain specific details of the Clark County Council’s discussions, decisions, or other actions. 
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The inference that I draw from these cases, therefore, is that a Councilmember may 
be acting within the scope of their official capacity and their posts therefore deemed to be 
public records if their social media posts do contain specific details of the Councilmember’s 
work, or provide information about Council discussions, decisions, and actions.  This is a 
logical inference because communicating with constituents about City business and specific 
Council action is an essential Councilmember function, as is gathering feedback and ideas 
from residents and businesses, and sharing such information with staff, Councilmembers, or 
at Council meetings.  See Governance Manual pp. 5-6. 

Merkel’s social media posts are exponentially more expansive and inclusive than the 
Puyallup Councilmember’s Facebook posts.  In contrast, many of Merkel’s posts, like those of 
the Clark County Councilmember, can be characterized as a “megaphone” broadcasting 
Merkel’s opinions about City issues.  I note, moreover, that many of Merkel’s posts combine 
opinions with specific details of, and information about, City Council discussions, debates, 
decisions, and actions, and it is not possible to disentangle them. 

Nevertheless, applying the case law to the posts I reviewed, I conclude that the 
following categories of Merkel’s posts are more likely than not public records: 

§ Merkel’s posted summaries of, and commentary about, City Council debates 
(including one public report about deliberations in executive session) (e.g., Exhs. 2, 
3, 4). 

§ Merkel’s complaints about other Councilmembers, most often Haley, Higgins, or 
Yaeger; their alleged “silencing” of Merkel in Council meetings; and other 
Councilmembers’ alleged failure to engage with City residents (as compared with 
Merkel’s assertions about his own level of engagement) (e.g., Exh. 4 passim). 

§ Merkel’s complaints about, and commentary on, City investigations into Merkel’s 
behavior and Merkel’s formal complaint about Higgins’s calling a point of order 
during a Council debate (e.g., Exh. 4 p.6, Exh. 5). 

§ Merkel’s posts about the City budget and proposals he has, or intends to, present 
to Council, such as his proposal to address homelessness and police funding (e.g., 
Exhs. 8, 9). 

§ Merkel’s promises to address followers’ questions about a specific City issue 
(e.g., Exh. 6). 

§ Merkel’s surveys of followers where Merkel either has, or apparently intends to, 
carry the survey results and associated comments into Council meetings and 
debates (e.g., Exh. 7). 

The following categories are, more likely than not, not public records: 

§ Merkel’s opinions about, and positions on, issues before the Council and the 
City, where not combined with specific details of, and information about, City 
Council discussions, debates, decisions, and actions (e.g., Exh. 12). 
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§ Merkel’s decision to run for Washington State Senate and intent to serve 
simultaneously on the Council and in the Senate, and any other campaign 
matters (e.g., Exh. 3 p.5-7). 

§ Merkel’s posts encouraging follower attendance at Council meetings or citizen 
participation in the political process, (e.g., Exh. 13) including Merkel’s opinions 
about recitation of the Pledge of Allegiance or prayer in Council meetings. 

b) Merkel’s Compliance with Nissen 

As I understand it, Merkel has refused City’s request(s) for access to his Nextdoor 
account to search for and retrieve posts that may be responsive to public records requests.  
Additionally, Merkel has submitted (and posted) at least one affidavit that purports to satisfy 
his obligation under Nissen.  The City’s standard language on the posted affidavit states: “I 
have personally reviewed all content on all of my personal Nextdoor social media accounts to 
determine if I had any responsive posts and/or messages between me and others regarding 
city and/or council business5 from January 1, 2024, through March 21, 2024.”  Merkel crossed 
out the words, “regarding city and/or council business” and interlineated the words “that are 
Public Records” and dated and initialed the interlineation. (Exh. 14.) 

Merkel’s refusal to segregate and provide social media posts constituting public records 
(or providing access to the City so the City can retrieve the posts) violates his obligation under 
the Public Records Act, and therefore violates the Governance Manual’s Council Conduct 
Standards.  Additionally, Merkel’s affidavit does not comply with Nissen’s requirement that 
Merkel provide a reasonably detailed, nonconclusory affidavit stating facts sufficient to 
support his claim that his Nextdoor posts are not public records.  Instead, he offers a 
conclusory legal opinion rather than the required facts, which is inconsistent with his duty as 
a Councilmember. 

3. Merkel’s Compliance with the City’s Councilmember Social Media Policy 

I conclude that Merkel’s personal Nextdoor posts violate the Policy.  Specifically, many 
of Merkel’s posts “relate to the conduct of city government” and “the performance of his 
office.”  Merkel has also used his personal Nextdoor account to conduct city business; for 
example, by offering to assist followers with City matters, such as contacting the prosecutor’s 
office to follow up on a concern about a crime.  Additionally, Merkel has discussed his personal 
accounts in public meetings; for example, Merkel’s Nextdoor survey of followers about the 
Sprague Avenue project.6 

 
5 The City’s standard language adheres to the Court’s analysis in Puyallup.   
6 I note that it appears from Merkel’s complaints to his followers (e.g., Exh. 10 p.9) that Haley and Yaeger 
posted on Merkel’s personal Nextdoor account (e.g., Exh. 15) and engaged with discussion with him there.  
Merkel claims such posts violate the Policy.  The Policy does ask Councilmembers not to discuss City business 
on official accounts.  The Policy does not, however, similarly prohibit Councilmembers from posting on another 
Councilmember’s personal social media accounts.  Nevertheless, in my assessment, some of Yaeger and Haley’s 
posts apparently concern the conduct of City business.  At minimum, engaging with Merkel on these subjects 
on social media was unwise. 
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Additionally, because Nextdoor has edited many of Merkel’s and his followers’ 
Nextdoor posts, including posts that related to the conduct of City government, Merkel has 
put the City at risk of claims that it violated RCW 40.14.060(1)(c) by failing to retain documents 
that may well be public records. 

Merkel has refused to take advantage of the Policy’s provision for Official 
Councilmember-Specific Social Media Accounts.  Nevertheless, contrary to Merkel’s 
assertions, neither the Policy nor the City’s general Social Media Policy, §4, Administrative Policy 
& Procedure 300.020 Communications Policy (which the Policy incorporates by reference) regulates 
the content of an Official Councilmember-Specific Social Media Account in any objectionable 
way.  In my review of the screenshots of Merkel’s personal account, the only (visible) content 
that potentially violates the City’s general prohibitions of inappropriate content are 
(1) personal insults lobbed by Merkel and some of his followers, including both pro- and anti-
Merkel comments; and (2) Merkel’s posts about political campaigns.  Because political 
campaigns properly belong on personal social media accounts, it is difficult to see how Merkel 
would be harmed by establishing an official account. 

Additionally, establishing an official account would resolve the difficulties presented 
by Merkel’s posts that pertain to the conduct of City business or the performance of his office, 
and are arguably public records, and deletions of some posts or comments that the City may 
be required to retain.  

RD 

 



Exhibits 



From: Jessica Yaeger <jyaeger@spokanevalleywa.gov> 
Sent: Thursday, August 1, 2024 2:19 PM 
To: John Hohman <jhohman@spokanevalleywa.gov>; Erik Lamb 
<elamb@spokanevalleywa.gov>; Kelly Konkright <kKonkright@spokanevalleywa.gov> 
Subject: Re: Nextdoor.  

Hello again gentlemen, 

Just so that I am crystal clear as to my intentions and expectations regarding my formal 
complaint against Mr. Merkel, I am referencing RCW 40.14 and RCW 42.56 with relation to 
the public records.  

Thank you.  

Get Outlook for iOS 

From: Jessica Yaeger 
Sent: Tuesday, June 11, 2024 3:01:53 PM 
To: John Hohman <jhohman@spokanevalleywa.gov>; Erik Lamb 
<elamb@spokanevalleywa.gov>; Kelly Konkright <kKonkright@spokanevalleywa.gov> 
Subject: Nextdoor.  

On December 19th, 2023 Council adopted the Governance Manual.  This is the manual 
that Council Member Merkel and I took our oath under.  The oath that states, “I will support 
and defend the Constitution of the United States and of the state of Washington, the 
applicable laws of the United States and of the State of Washington and all other duly 
enacted laws, rules and policies of the City of Spokane Valley”.   

To date, Council Member Merkel has yet to comply with Appendix H of the Governance 
Manual regarding his Nextdoor account.  He does not have a city council account for city 
business that can be tracked with Page Freezer, so he conducts city business on his 
personal account.  He references the poles and comments here on the Dias, he brings to 
this body what he learns from that account to continue to conduct city business here.   

One of the goals of this policy is to ensure compliance with the OMPA, and to ensure 
TRANSPARENCY in our government.  Mr. Merkel even has a private group that you have to 
ask to join and who knows how much goes on behind the scenes or in any direct 
messaging.  

I have over 350 screenshots of Council member Merkel conducting business on his 
account, some posts were there at one time, and now gone.  Some people have informed 
me that they have commented only to be deleted and blocked from doing so.  Council 
member Merkel touts transparency, and yet when given the chance to BE transparent and 
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uphold his oath, he is neither transparent nor upholding his oath to this ocice and seeks to 
abscond from his responsibility.     
  
It is our duty to ensure that ALL citizens have access to his account where he conducts 
business so that the city remains compliant with the regulations put upon us and to ensure 
that not just a special group of people have access to his shenanigans.  
  
It is my fear that Council member Merkel will also use his site should he ever actually get 
into compliance, to campaign for either of his already registered upcoming campaigns.  I 
fear this as his continued behavior indicate a lack of respect for adherence to rules, 
policies and procedures.  
It is my opinion in an ecort to protect the city from litigation, that the city manager accept 
this as my formal complaint, so that he may move forward as our Governance Manual 
suggests, the citizens and the sanctity of the City of Spokane Valley depend on following 
policy and adherence to rules by all members. 
  
Thank you.  
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